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ELECTION OF JUDGES. 


The following communication, on the subject of the proposed amendment of 
the Constitution of Pennsylvania, has been furnished by an eminent member 
of the Bar of that State. The friends of an Elective Judiciary have a right to 
be heard, and the article is published as a matter of interest throughout the 
United States. When the Judges derive their authority immediately from the 
people, and can take an appeal to the same paramount power, the fear of re- 
moval by address for resisting Legislative usurpations will no longer exist, and 
we shall probably hear less of the validity of retrospective acts destroying 
vested rights—of legislative reversals of Judgments without notice to the par- 
ties—and of other usurpations of Judicial power, under the new definition of Jaw, 
that it is “a rule postscribed” instead of being “a rule prescribed.” It isa prev- 
alent opinion that the present Judicial tenure has failed to secure either the 
independence of the Judiciary or the rights of the people. 

[Ed. Am. Law Jour. 


The principle of electing Judges has been incorpora- 
ted into the Constitutions of several of the States of the 
American Union; and the most important act of the last 
session of the Legislature of Pennsylvania, was the pas- 


sage of a joint resolution, by a decisive and significant 
VoL. viit.—No. 25. 
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majority, to amend the Constitution of that State so as 
to give to the people the election of their Judges. That 
it will become a part of the Constitutional law of Penn- 
sylvania, as soon as the machinery for effecting it will 
admit, there cannot be a rational doubt. It is part of 
‘‘the stream of human opinion in omne volubilis aevum, 
which the accession of every day will swell, and which 
is destined to sweep into the same oblivion the resistance 
of learned sophistry, and of powerful oppression.” The 
tendency is everywhere to give to the people the election 
of all their officers,—to make government, in all its de- 
partments, emanate ittimediately from the people,—and 
the doctrine that the officers of the Judiciary sheuld 
form an exception to the general rule, is daily losing 
ground, and will soon be entirely exploded. 

That this reform should excite the fears of the timid, 
and the opposition of the interested, is quite natural: for 
such is the fate of every proposition to disturb the settled 
order of things, or to interfere with the tenure and emol- 
uments of placemen, no matter how necessary it may be 
to the real interest of the people. Previously to the adop- 
tion of the present amended Constitution of Pennsylvania, 
the same classes of persons indulged in tlie most gloomy 
vaticinations of the evils, especially in relation to the 
change in the judicial tenure, which it would bring on the 
State. Their doleful forebodings have not been verified ; 
and no one now thinks of going back to the ancien regime 
of life offices. On the contrary, the popular demand is 
for more thorough reform in the tenure of judgeships. 

This reform will also be opposed by some of the mem- 
bers of the Legal Profession. The education, habits of 
thought, and professional practice of lawyers, are calcu- 
lated to make them ultra conservative ; and it must be 
confessed that, unless the effects of the studies and prac- 
tice of their profession be counteracted by other liberal 
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studies, they are in no little danger of becoming bigoted 
and intolerant in regard to all changes in law and govern- 
ment. Their researches are not directed to the discovery 
of what ought to be, but of what is held to be the law in 
any given case ; and in their practice they put their trust 
and confidence in established forms and precedents:— 
Hence they are liable to adopt the creed, that ‘ what is, 
is right.” Yet their views are not so “ cabin’d, cribb’d, 
confined,” as the nature of their professional studies and 
pursuits would lead one to suppose. On the contrary, 
lawyers are among the most liberal men in the communi- 
ty. They are too well read, and have too great a share 
in the literature of the day,—they are too well acquaint- 
ed with the wonderful revolutions which science is daily 
producing,—they mingle too much with the men of their 
times,—and they are too familiar with the advances and 
improvements which are made in the arts and in politics, 
not to partake of the progressive spirit of the age ; while 
their professional education and habits act as a salutary 
check, and prevent them from being hurried into exces- 
ses and extravagances. Such men are not likely to think 
that, while every other human contrivance is capable of 
improvement, the present judicial system of Pennsylvania 
is fixed at the point of perfection. Like the eminent and 
learned men, who have undertaken the work of legal re- 
form in the State of New York, and the great number of 
able lawyers throughout that State, who have given their 
countenance and support to that reform, they will redeem 
their profession from the charge of illiberality and con- 
tractedness. Still there will be some lawyers, who, from 
having grown old under the system of judicial appoint- 
ments, and having thus contracted inveterate prejudices 
against changing it,—from constitutional temperament,— 
or from too exclusive an attention to the routine of their 
professional reading and practice,—can see nothing but 
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evilin the proposed change. And there may be others 
who are weak enough to think that it smacks of the 
Aristocracy of professional caste to debar the profanum 
vulgus from all participation in the selection of Judges. 

It is too late in the day to oppose this reform by cant- 
ing about the danger of changing the Constitution, and 
about the “radicalism” of electing Judges. The ery of 
danger from altering State Constitutions, has been too 
often raised, and too often falsified, to create much alarm. 
Almost every day affords additional evidence of the con- 
fidence that can be reposed in the honesty and intelli- 
gence of the people, when left to decide questions of the 
greatest moment. Each day furnishes fresh proof of their 
ability for self-government, and of their unwillingness to 
adopt any notions that are really wild and extravagant. 
And the term “ radicalism” has been applied to too many 
changes in law and politics, which turned out to be salu- 
tary improvements, to retain much of its original power 
of exciting alarm. Besides, the proposition to make 
Judges elective has received the approbation and sup- 
port of too many conservative men to afford a pretext for 
calling it radical. It can be opposed only by reason and 
argument. 

What are the arguments that are urged against an elec- 
tive Judiciary 7 It is said that the people are not as com- 
petent to select their Judges as they are to select the 
equally important officers whom they now elect. This is 
denying the fitness of the people for self-government, in 
a very important particular. Yet, if true, it is a valid ob- 
jection. But, is it true? Are notthe American people as 
well acquainted with the nature of the duties of a Judge, 
as they are with those of a Congressman or Governor? 
Nay, are they not better acquainted with the duties and 
qualifications of a Judge, than they are with those of the 
Executive and Legislative offices ? Comparatively but few 
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of the voters in this country ever see the State or National 
Legislatures in session, or the State or National Executive 
execute the functions of their offices, orare acquainted with 
the candidates for those important places. But from their 
habit of attending the Courts, as parties, jurors, witnesses, 
and spectators, they have a much better idea of the traits 
of character, and sort of talents, which fit a man for Judge 
than they have of those which qualify him for the other 
offices mentioned ; and from what they see in Court, as 
well as from their business relations with members of the 
Bar, from whom the candidates for Judgeships will be 
taken, they are much better qualified to vote for a man 
for Judge, than they are to vote fora man whom they 
never saw, and who is a candidate for an office, the func- 
tions of which they never saw exercised. Besides, the 
competency of the people to form an opinion of the quali- 
fications of a Judge, their interest in his selection, and 
their right to be heard on the subject, are practically ad- 
mitted under the old system. This is evidenced by the 
eagerness with which their signatures to petitions for, 
and remonstrances against, the appointment of candidates 
are sought, whenever there is a contest about it. If the 
will of the people is to be ascertained at all, the proper 
method is to ascertain it through the ballot boxes. 

It is objected that it would degrade the judicial office, 
and taint the purity of the administration of justice, to 
allow candidates for judgeships to enter the political 
arena and canvass for votes. But under the old system, 
candidates do enter the political arena. As things are, 
lawyers are not likely to “have greatness thrust upon 
them,” in the judicial line, nor, indeed, in any line. In 
these oflice-seeking times, the modest student and the 
learned recluse rate low in the political market. A lawyer 
whose ambition lies in the direction of a judgeship, takes 
the stump to secure the election of a Governor who will 
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bestow it on him. The election gained, he claims the ap- 
pointment as the reward of his services. It cannot be 
pretended that, when he is impelled by personal ambition 
but covers it under the pretence of laboring for the sue- 
cess of his party, he will be more restrained by consider- 
ations of decency and propriety, than when he is avowedly 
a candidate for an office, among the qualifications for 
which, dignity, honor, and honesty are considered indis- 
pensable. But candidates for judgeships do often canvass 
for the “‘ sweet voices” of the people, and under circum- 
stances more calculated to affect their partiality, than if 
they were elected immediately by the people. It is not 
easy to understand that it is more degrading to canvass 
for votes than for signatures. There is certainly less sac- 
rifice of dignity, in becoming a candidate by being 
placed on a ticket by a nominating convention, and being 
voted for along with the other candidates on the ticket, 
than in taking the field alone, and being supported on 
personal grounds. Under the system of appointments, 
the contest is between aspirants, of the same party, and 
is therefore personal, and consequently more bitter—ex- 
cites more malignant passions, and creates stronger 
friendships and more intense hatred, than when it is mere- 
ly political. In an election, any particular candidate is 
hid in the crowd, and his importance is merged in that of 
the whole, and lost sight of in the excitement of the po- 
litical struggle. But under the system of appointments, 
each applicant stands out in bold relief, and all is personal, 
The man who carries round a petition, or in any other 
manner takes an active part for an applicant, renders him 
a personal service, and Jays him under a personal obliga- 
tion; and, on the other hand, the man who is active in 
opposing his appointment, is considered and treated as a 
personal enemy. The man who pins up in his bar-room 
2 petition, and procures to it the signatures of the loafers 
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who there ‘ most do congregate,” has a much stronger 
claim on the Judge for a license, than if he had support- 
ed him with twenty others on the same ticket, on political 
and not on personal grounds. 

There have been. it is freely conceded, many judicial 
appointments made at the unanimous request of the Bar 
and the people of the districts, which refleet credit on all 
concerned in procuring them. But there have been in- 
stances in which the system of appointments has opera- 
ted as here represented; and that the two systems—that 
of appointments and that of elections—are calculated to 
operate as here represented, few unprejudiced and can- 
did observers of political events can doubt, although they 
may, from a hatred of innovation, or a distrust of the in- 
telligence and competency of the people, still prefer 
‘* the old paths.” Q. 


{From the Western Legal Observer. ] 


Supreme Court of Illinois, December Cerm, 1848, 
AT MOUNT VERNON. 


THE PEOPLE OF THE STATE OF ILLINOIS, ez rel. ALBERT G. CALD- 
WELL, v. JOHN REYNOLDS. 


Motion for a peremptory Mandamus. 


The General Assembly passed a law providing for the division of a county 
and the formation of a new county from the same territory, to take effect on a 
majority*of the votes being cast for such division: Held, that the law was not 
unconstitutional. 

The,General Assembly derives its powers from the people, subject only to 
the limitations and restrictions of the Federal and State Constitutions. 

The Acts of the General Assembly are not necessarily absolute, but may be 
so framed as to depend upon some future event or contingency for taking effect. 

Although the legislature may not divest itself of its proper functions or dele- 
gate its general legislative authority, it may still authorize others to do those 
things}which it might properly, yet cannot understandingly, or advantageously 
do itself. 


Motion for a peremptory mandamus to John Reynolds, 
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Recorder of Deeds for the county of Gallatin and State 
of Illinois, to require him to enter upon the records of 
said county certain deeds tendered to him for that pur- 
pose by the Relator in this case. The motion was predi- 
cated upon certain facts set forth in the petition of the 
Relator, which are substantially as follow : 

That on the first Monday of August, 1847, Gallatin 
county was included within certain limits defined by law 
and so recognized; that by an Act of the General Assem- 
bly, approved January 26, 1826, the county seat was loca- 
ted at Equality: that on said first Monday of August, 
there was an election for public officers of said county, 
and among them a Recorder ; that at such election, one 
John Reynolds was duly elected for the term of two years, 
&c., and was subsequently commissioned and qualified, 
and performed the duties of said office at said Equality ; 
that by virtue of an Act of the General Assembly, enti- 
tled ‘* An Act to divide the county of Gallatin and to form 
out of the same the county of Saline,” approved Feb. 25, 
1847, the electors of said county, by a vote upon the 
question, cast a majority of their votes in favor of the di- 
vision of the county, and the said John Reynolds, then 
being such Recorder, fell within the limits assigned to 
Gallatin county by the provisions of said Act. 

The petition then went on to allege that said Act was 
unconstitutional and void, and that said Reynolds contin- 
ued to be the Recorder of the original county of Gallatin, 
not having resigned his said commission; that the Rela- 
tor, believing him to be the proper Recorder of said orig- 
inal county, presented certain deeds (describing them,) 
to him for record, concerning certain lands lying within 
the limits of said original county, and within the limits 
defined by said Act as the county of Saline; that said 
Reynolds refused to receive and record said deeds, as 
requested. 
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The Respondent answered the petition, and stated that 
the Relator exhibited to him his petition for a mandamus 
and notices of his intention to move for the same, ad- 
dressed to and served upon the counties of Gallatin and 
Saline by filing the same with the acting clerks of the 
County Commissioners’ Court; that he waived all pre- 
liminary process in the case, and entered his appearance 
accordingly, and submitted the question in controversy to 
the decision of the Court, in the same manner as if an al- 
ternative mandamus had been issued. 

The facts stated in the petition were admitted by Re- 
spond nt, but he further alleged, that on the day of said 
election, Shawneetown received a majority of the votes 
for the county seat of Gallatin, as divided ; that the Re- 
spondent retained his office at Equality, the old county 
seat, awaiting the direction of the law; that the County 
Commissioners’ of said Gallatin county thus newly form- 
ed, on the third day of October, 1848, vacated said Re- 
spondent’s office and ordered a new election of Recorder 
for the county thus formed; that, at such election, he 
was elected Recorder of such county, but had not as yet 
qualified, nor acted as such, or resigned his original com- 
mission; that the order aforesaid vacating said office was 
prior to the presentation of the deeds aforesaid for record ; 
and finally, that in consequence of all these proceedings, 
he was embarrassed and undecided as to what course to 
pursue, and therefore declined to record said deeds as 
requested by the Relator. 

H. W. Moore and A. G. Caldwell, for the Relator. 

T. G. C. Davis, for the Respondent. 

The Opinion of the Court was delivered by Caton, J. 

The law, the constitutionality of which is questioned 
by this application, provides for the division of Gallatin 
county, incorporating a part of its territory into a new 
county, called Saline. The Act goes on in detail, with all 
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the various provisions necessary to effect the change, and 
then, in the tenth section, provides for an election, au- 
thorizing the people of that county to say, by their vote 
whether they wished the division or not, and that the law 
should only go into operation in the event that a majority 
of the voters at such election desired a division. 

To establish the unconstitutionality of this Act it is as- 
sumed, that instead of being a law finished and obligatory 
from the hands of the General Assembly, this is merely a 
bill prepared by that department of the Government, and 
submitted to the people of Gallatin county, to be by them 
passed into a law, or defeated at the polls, This assump- 
tion is not true in fact. ‘The law, as passed, was complete 
and perfect, although its principal provisions were to take 
effect upon a contingency, the determination of which did 
not depend upon the exercise of legislative powers by the 
people; but upon an expression which they were author- 
ized to make, rather in the execution than in the enact- 
ment of the law, an expression to be made in a legitimate 
and an ordinary way. To the General Assembly have the 
people delegated the legislative powers of the Govern- 
ment, only limited and controlled by the Federal and 
State Constitutions, and it js insisted that these powers 
cannot be delegated to any body of men or any portion of 
the people, upon the principle that delegated powers can- 
not be delegated. This maxim is true, unless the dele- 
gate is empowered to employ others, The extent to 
which this maxim should be applied to a legislator de- 
pends upon a proper understanding of legislative powers ; 
upon a proper determination of what may legitimately be 
done in the exercise of those powers. It is easy to say 
that it is the business of the legislature to make laws ; but 
then we must inquire, what kind of laws may be made? 
Must they be full, complete, perfect, absolute, depending 
upon no contingency and conferring no discretion? This 
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would be absolute legislation, exhausting Jegislative pow- 
er on the subject matter of the law. We presume that 
no where has constitutional learning advanced so far as 
to assert this doctrine. For ourselves, in determining what 
is legitimate and proper legislation, we feel warranted in 
looking at the past to see what kind of laws legislative 
bodies have been in the habit of passing. Legislative 
power is not a new idea only sprung into existence at the 
formation of this republic, but it has been known and un- 
derstood since the formation of society and the institu- 
tion of civil governments ; and its meaning is not changed 
by its introduction into the American Constitutions, al- 
though its exercise is there limited, restricted and con- 
trolled, as well by their express provisions as by the 
genius of the governments of which they are the funda- 
mental laws. If we take the aetion of all past legislators 
as determining what may and should properly be done in 
the exercise of legislative powers, we see that while they 
are bound to make the laws, yet those laws need not be 
absolute, nor make every provision for doing that which 
they may authorize to be done. While all must be done 
under their sanction, yet they need not do all, nor com- 
mand all. A law may depend upon a future event or 
contingency for its taking effect, and that contingency 
may arise from the voluntary act of others. Of this class 
are all laws creating private corporations, and a very 
large proportion of the laws creating public or municipal 
corporations. The former must necessarily be submitted 
to the corporators for acceptance before they take effect, 
and this has been very usually done with the latter, espe- 
cially in the incorporation of towns and cities, and not 
unfrequently of counties; and we have never heard it 
questioned before, that the legislature might properly 
submit a law, creating either a private or a public corpo- 
ration, to the acceptance of the corporators. All such 
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laws are perfect and complete when they leave the hands 
of the legislature, although a future event shall deter- 
mine whether they can take effect or not. If we say that 
this is an unauthorized delegation of legislative power, 
we forget what isa proper and legitimate exercise of that 
power. Ifthe saying be true, that the legislature cannot 
delegate its powers, it is only so in its most general sense. 
We may well admit that the legislature cannot delegate 
its general legislative authority; still it may authorize 
many things to be done by others which it might properly 
do itself. All power possessed by the legislature is dele- 
gated to it by the people, and yet few will be found to in- 
sist, that whatever the legislature may do, it shall do, or 
else it shall go undone. To establish such a principle in 
a large State would be almost to destroy the Government. 
The legislature may grant ferry licenses, or it may lay 
out roads and specify their metes and bounds, and yet, 
who will doubt that it may delegate this power to others, 
either by general or special laws? So, also, it may pass 
all the laws requisite for the government of a particular 
city or township, or school district, and who will doubt 
the propriety of its authorizing this to be done by the 
people within the limits of the city, town or district, by 
their local representatives, or even directly. This is mak- 
ing laws, and laws, too, of as binding efficacy as if passed 
directly by the legislature. They are dependent upon 
the legislature for their vitality and force. Necessarily, re- 
garding many things, especially affecting local or indi- 
vidual interests, the legislature may act either mediately 
or immediately. We see then, that while the legislature 
may not divest itself of its proper functions, or delegate 
its general legislative authority, it may still authorize 
others to do those things which it might properly, yet 
cannot understandingly or advantageously do itself.— 
Without this power, legislation would become oppressive, 
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and yet imbecile. Local laws almost universally call into 
action, to a greater or less extent, the agency and discre- 
tion, either of the people or individuals, to accomplish 
in detail what is authorized or required in general terms. 
The object to be accomplished, or the thing permitted may 
be specified, and the rest left to the agency of others, 
with better opportunities of accomplishing the object, or 
doing the thing understandingly. In this way have the 
seats of justice of most of the counties in the State been 
located. Indeed, the old county seat of this very county 
was fixed by five persons named in an Act of the legisla- 
ture, and under authority therein delegated to them.— 
Session Laws of 1826, p. 77. If the Constitution has been 
violated by the passage of the law now in question, then 
was that location by the persons named without its sanc- 
tion. If, by declaring this law invalid, we restore old Gal- 
latin to her original boundaries, then by the same decision 
do we unsettle the old county seat, because it was loca- 
ted in pursuance of authority delegated by the legisla- 
ture to individuals. We should say, because the legisla- 
ture might have named the place, it should have done so, 
and in no other way could it have been constitutionally 
selected. 

The only cases to which we have been referred, in the 
least countenancing the position assumed by the Relator, 
appear to have been decided by the Supreme Courts of 
Pennsylvania and Delaware, and noticed in the January 
and June No’s (1848,) of the Western Law Journal. These 
we feel called upon to notice, and it is to be regretted 
that we have not full reports of the cases. ‘They appear 
to be identical in their facts and decisions, and the same 
course of reasoning is pursued by both Courts. The first 
is Parker v. The Commonwealth, noticed in the January 
No. There it appears that the Supreme Court of Penn- 
sylvania, by a majority of three judges to two, held that 
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an Act entitled ‘ An Act authorizing the citizens of certain 
counties to decide by ballot whether the sale of vinous and 
spirituous liquors should be continued in said counties,” was 
unconstitutional. It appears that by other laws of that 
State, the sale of such liquors is prohibited, except by 
persons obtaining a license from the Court of Quarter 
Sessions. The legislature then passed the law complain- 
ed of, authorizing the people of certain counties to deter- 
mine by their vote, whether the sale of spirituous liquors 
should be altogether prohibited in these counties, or in 
other words, whether any licenses should be granted. In 
both cases it was admitted that the laws did not contra- 
vene any express provision of their State Constitutions, 
but then it was said that they were invalid because they 
palpably violated the principles and spirit of their consti- 
tutions and tended to subvert their republican forms of 
government. And how were their republican governments 
to be subverted? By allowing the people of the county to 
determine by ballot whether or not intoxicating drinks 
should be sold in the county ? Here they perceive an at- 
tempt by the legislature to establish a pure democracy, 
from which, we are informed, they think greater danger 
is to be apprehended than from an absolute monarchy.— 
Such an attempt, it is supposed, is revolutionary in its 
tendency, and subversive of a republican government. 
Besides the objection that it is inconsistent with the 
genius of a republican government to submit such a ques- 
tion to the decision of the people, the maxim before al- 
luded to, that delegated power cannot be delegated, was 
invoked and relied upon by these Courts. In Delaware, 
the Court says: ‘*The powers of government are trusts 
of the highest importance ; on the faithful and proper ex- 
ercise of which depend the welfare and happiness of 
society. These trusts must be exercised in strict con- 
formity with the spirit and intention of the constitution 
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by those with whom they are deposited ; and in ne case 
whatever can they be transferred or delegated to any 
other body or persons ; not even to the whole people of 
the State ; and still less to the people of the county. It 
is a plain proposition of Jaw, that a power or authority 
vested in one or more persons, to act for others, involv- 
ing in its exercise judgment and discretion, is a trust and 
confidence reposed in the party, which cannot be trans- 
ferred or delegated. The making of laws is the highest 
act of sovereignty that can be performed in a free nation ; 
and therefore, the legislative power may be truly said to 
be the supreme power of a State. Its exercise requires 
superior intellectual faculties, improved by study and ex- 
perience ; although it seems to be a common notion with 
many pretended advocates of popular rights at the pre- 
sent day, that every man is instinctively qualified to be a 
member of the legislature.” 

We cannot concur in the application to legislative pow- 
ers, of the maxim relied upoa to the extent asserted by 
that Court. The apprehension of disastrous consequen- 
ces which might result from an unwise use of a discretion 
vested in the people or any portion of them, seems to 
have led the Court to lay down a principle, which cer- 
tainly cannot, in our judgment, be maintained. No 
exception is made to the rule which is asserted, that le- 
gislative power is a trust which cannot be transferred or 
delegated. If this be true, it necessarily follows, thatthe 
legislature can authorize others, either the people, the 
Courts or individuals to do nothing which it might do 
itself. While we may concur with that Court in depre- 
cating and condemning the fulsome effusions and unprin- 
cipled conduct of the demagogue, whose only merit 
consists in an artful ability to deceive the people and 
flatter the public vanity ; ever persuading them that they 
can do no wrong; approving, defending and advocating 
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every popular prejudice, even at the sacrifice of his own 
judgment, that he may acquire an influence and use their 
power for selfish purposes ;—who is even willing to ride 
upon the whirlwind that hastens to destruction, for the 
giddy pleasure of guiding the storm, we ought not to al- 
low such occasional abuse of the public confidence or 
credulity, to impel us to the other extreme, and conclude 
that the people are not safe repositories of any power— 
that they cannot judiciously exercise any discretion. 

We have before attempted to show that the legislature 
may, to a certain extent, authorize others to do that 
which it might properly do itself ; and as its powers are 
all derivative, it may delegate at least some of its dele- 
gated powers, the right to do which is also denied in 
terms by the Court in Pennsylvania ; and yet the author- 
ity to do this, we apprehend, is clearly recognized by the 
latter Court in the case then before it. 

In the absence of all legislation on the subject, the right 
of all persons to sell spirituous liquors is undoubted. A 
law was then passed, prohibiting the sale of such liquors 
by all, except such persons as should obtain a license 
from the Court of Quarter Sessions. Now the legislature 
might, had it seen fit, have exempted certain persons by 
name from the operation of the law by authorizing them 
still to sell liquor, but instead of doing so, it delegated 
that power to the Court of Quarter Sessions by author- 
izing it to grant licenses, upon terms prescribed by the 
law, or by its discretion, or without terms, which it is im- 
material for our present purpose. This delegation of 
authority is not censured by the Court, nor is its propri- 
ety questioned. We do not know whether it is left to the 
discretion of that Court to determine whether it would 
grant any licenses or not. At any rate, that might have 
been done with equal propriety; and if that had been 
done, then had the legislature delegated the very power 
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to one man or a few men, which it was determined could 
not be delegated to many men,—to the voters of the 
county. The same power might with equal propriety 
have been delegated to—or, if the expression is preferred 
the same jurisdiction might have been conferred upon 
some individual by name, which was given to the Court, 
and if they could confer it upon one man, why not upon 
more—the voters of the county? Had this authority been 
given to the Court instead of the voters, we are compell- 
ed to believe that no complaint of its constitutionality 
would have been entertained, and yet there would have 
been as much a delegation of powers in one case as in 
the others. To prove this needs no argument. If, by 
leaving this question to the people, the republican form 
of government is to be overturned, and its principles sub- 
verted by a miniature democracy, may not the same awful 
calamities be apprehended from a miniature monarchy ? 
If by giving this power to the people, the one is created, 
then by conferring it upon one individual, we have the 
other. It seems to us that the latter is quite as inconsis- 
tent with the genius of a republic as the former and as 
subversive of its principles, although it is manifest that 
there is a wide difference of opinion upon the political 
question, as to which of these extremes we should first 
incline to. 

It is the substance of the thing which we should look 
at, more than the form. It matters not whether this ques- 
tion is submitted to the people, the Court or individuals, 
by a separate Act or by the original law prohibiting the 
sale, and authorizing the granting of licenses; and we re- 
peat that we apprehend the constitutionality of a clause 
would never have been questioned, authorizing the Court 
of Quarter Sessions to determine by its vote or order, 
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whether any licenses should be granted in the county or 
not. The answer is, that in the case supposed, the Court 
would only have been executing a law, vesting it with a 
discretion, and this we conceive is the true answer to the 
objection which was urged against the laws in question. 
We are unable to appreciate the danger or impropriety, 
either in a political or a legal view, of allowing the legis- 
lature to vest a discretion of this kind depending upon 
many local circumstances for its proper exercise, either 
in the people or a Court, either of whom may, in truth, 
be much better qualified to exercise it understandingly, 
than the legislature itself. The application made of the 
maxim that delegated power cannot be delegated, would 
lead to most embarrassing results, and would have a much 
more certain tendency to despotism, than the action com- 
plained of. How those Courts reconciled their use of 
this maxim, with the powers universally conferred upon 
municipal corporations, we are not fully advised. Such 
corporations are always delegated with authority to pass 
laws, local in their character, it is true, but universal in 
their application within their jurisdiction ;—laws precise- 
ly such as those in question. If in Pennsylvania and 
Delaware, there are no incorporated towns or cities, au- 
thorized to pass and enforce laws prohibiting the sale of 
spirituous liquors, and many other acts lawful in them- 
selves, within their limits, we venture the assertion, that 
those States stand alone in this respect; and in other 
States, at least we imagine it has never been questioned, 
that such powers may well be conferred. It may be true, 
that this authority is usually conferred upon a board of 
trustees or city council, but that does not affect the ques- 
tion so far as a delegation of authority is concerned.— 
This authority might as rightfully be conferred upon the 
mayor alone, or upon the voters of the city, as upon a 
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common council. It is presumed that there is no consti- 
tutional provision, determining upon how many or upon 
how few, the legislature may confer this power. That 
must be left to legislative discretion. If the voters of a 
city or town may be authorized to determine, either di- 
rectly by their vote, or by their local representatives, 
whether spirituous liquors shall be sold within their pre- 
cincts, then surely the voters of a county may be allowed 
to do the same. Upon the question of authority it can 
matter little, whether the territory be greater or less, or 
whether it be densely or sparsely populated. Both coun- 
ties and cities are municipal corporations and vested with 
greater or less powers, according to the discretion of the 
legislature. Both of these as wellas other less important 
perhaps, but similar corporations, are usually vested with 
power to levy taxes, often by a direct vote of the people, 
and collect them, which has been well said to be one of 
the highest acts of sovereignty, and yet this authority is 
admitted to be legitimate by the Court in Delaware, in the 
very case, because it is said to be not the making, but 
merely the execution of a law. If to say that a certain tax 
shall or shall not be assessed and collected, is not legisla- 
tion, then we are unable to see how it is the making of a 
law to say that spirituous liquors shall or shall not be sold. 
And yet how variously different men may look upon the 
same thing. The Supreme Court of Delaware says: ‘No 
ingenuity can discover the shadow of a similitude between 
the Act of the 19th of January, 1847, (the unconstitution- 
al law,) and any part of the school law. To say that the 
authority given to the school voters—to members of a 
corporation, to determine whether a tax shall be laid or 
not, is a grant of legislative power, is an abuse of lan- 
guage.” Pardon our simplicity when we inquire where 
they get that authority if it is not granted them by the le- 
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gislature? Who else gives it them? The majority may 
vote this tax upon the minority against their consent.— 
This we had supposed was not an inherent and natural 
right, but could only be delegated by the sovereign power 
of the State. This, the same Court says, is vested in the 
legislature, which might have imposed the tax specifical- 
ly by a direct law. If all of this be true, we are unable to 
perceive the abuse of language anticipated; nor do we 
think it requires any extraordinary degree of ingenuity 
not only to ‘ discover the shadow of a similitude between 
the” two laws, but a very striking resemblance in their 
principles. 

Without pursuing the subject further, we think enough 
has already been said, to show that the legislature may 
delegate authority, either to individuals or to bodies of 
people, to do many important legislative acts, not only 
similar to that authorized by the law, the validity of 
which is here questioned, but also others of a more im- 
portant, and, upon principle of a much more questionable 
propriety ; but in doing this it does not divest itself of 
any of its original powers. It still possesses all the au- 
thority it ever had. It is still the repository of the legis- 
lative power of the State. 

Entertaining no doubt of the constitutionality of the 
law authorizing the division of Gallatin county, this ap- 
plication for a mandamus will have to be denied. 

However clear this may appear to us, and however 
novel the principle contended for may have been, still 
two decisions made by tribunals of as great respectability 
as the Supreme Courts of Pennsylvania and Delaware, 
and upon questions so very like this, may well have jus- 
tified those whose interests and judgments inclined them 
to disapprove of the Act complained of, in doubting, or 
denying its constitutionality. The question, however, is 
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now settled, and we entertain no doubt that all will cheer- 
fully submit to the provisions and operation of the law. 
Application denied. 


CONSTITUTIONAL LAW. 


1. The Constitutional mandate requiring “an adequate compensation” to 
be provided for all “services” required of “the Judges of the Supreme Court 
and the Presidents of the Common Pleas’ is as imperative as that which pro- 
hibits its diminution “during their continuance in office.” 

2. The comity due from one department of government to another will al- 
ways induce a waiver of questions of this nature where there is nothing intol- 
erable in the burthens imposed, or indicating danger to the independence of 
the judicial power, and thus threatening the subversion of the liberties of the 
people. 

3. The Legislature have no power to abolish a court of criminal jurisdiction 
and another of civil jurisdiction, and to impose all the business of the said tri- 
bunals upon the Court of Common Pleas, without providing any compensation 
for the increased services required. 

4. The Legislature cannot abolish existing tribunals for the administration 
of justice without making provision for the trial of the causes pending therein 
and for the administration of justice within the jurisdictions of the tribunals 
proposed to be abolished. 

5. A proviso, repugnant to the enacting clause in a statute is void. 


Lewis, President of the 2d Judicial District, of Penn- 
sylvania, delivered the following opinion and order of 
Court, relative to the unfinished business of the District 
Court and Mayor’s Court of Lancaster : 

The recent legislation relative to the Courts of this 
county, calls for some explanation of the principles upon 
which the new criminal jurisdiction, and the extensive 
increase of civil business, drawn from two other tribu- 
nals, are accepted by this Court. 

On the 6th of February last, an act passed entitled 
“An act to abolish the District Court of the city and 
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county of Lancaster, and the Mayor’s Court of the city 
of Lancaster.” The Mayor’s Court had been in exist- 
ence from the first incorporation of the city of Lancaster, 
on the 27th of March, 1818, and possessed the ordinary 
criminal jurisdiction of a Court of Quarter Sessions. The 
District Court has been in existence from the 27th of 
March, 1820, and is a court of civil jurisdiction concur- 
rent with the Common Pleas, with the exception of ap- 
peals from Justices of the Peace. The city of Lancaster 
contains a population of about twelve thousand inhabi- 
tants, and with its sixty or seventy taverns to be licensed 
or rejected, furnished the Mayor’s Court with the amount 
of criminal business likely to result from such a large 
population. The business of the District Court, from 
1840 to 1848, inclusive, amounted to two thousand seven 
hundred and ten original suits for litigation, making an 
average of three hundred and thirty-eight suits per annum. 
Of these, four hundred and three suits are yet pending and 
undisposed of in that court. The judgments entered in 
that Court, without suit, during the same period of time, 
amount to the number of five thousand four hundred and 
eighty-three, averaging six hundred and eighty-five judg- 
ments per annum. ‘The business growing out of the mea- 
sures necessary to enforce the payment of these judgments 
may be estimated by those who are familiar with motions 
to set aside executions, levies, inquisitions and sales— 
applications to open judgments, to bring money into 
court, and to determine the numerous questions of law 
and fact involved in the distribution of money when rais- 
ed by process of law. All the arrears of business pending 
in the two Courts referred to, together with all the new 
business hereafter to arise and properly belonging to their 
respective jurisdictions, the act of the 6th February pro- 
posed to transfer to the Common Pleas. And although 
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the labors of those two courts have heretofore been esti- 
mated at, and paid for by the State, at the rate of two 
thousand six hundred dollars per annum, the act already 
mentioned made no provision whatever for compensating 
the Judges of the Common Pleas for the enormous amount 
of additional services required to be performed by them. 
Serious doubts are entertained whether any human con- 
stitution can be found of sufficient strength and endu- 
rance to perform the Herculean labors thus required, in 
addition to the services already performed by the Judges 
of the Common Pleas, in their jurisdiction as Judges of 
the last mentioned Court, and as Justices of the Quarter 
Sessions, of the Oyer and Terminer, of the Orphan’s 
Court, and of the Register’s Court. The second section 
of the third article of the Constitution provides that “ the 
Judges of the Supreme Court and the Presidents of the 
Common Pleas, shall, at stated times, receive for their ser- 
vices an adequate compensation, to be fixed by law, which 
shall not be diminished during their continuance in office.” 
The mandate requiring an ‘‘ adequate compensation” to be 
provided for all ‘services’ required of these Judges is as 
imperative as that which prohibits its diminution ‘‘ during 
their continuance in office.” The frst is as obligatory as 
the /ast, springing equally with it from the great frame 
of government established by the people themselves, as 
the paramount law, which neither Legislators, Governors 
nor Judges are at liberty to disregard. But the obliga- 
tion to provide an ‘“ adequate compensation’ for all services 
required from these Judicial officers rests upon the still 
deeper foundations of natural justice. The principle 
taught by the Saviour, that the “laborer is worthy of his 
hire,” has its home in every honest heart, and will be 
enforced, in a christian community, asa duty which may 
not be disregarded even by those who are clothed with 
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the high power to make laws. All acts of legislation 
must be in subordination to the paramount authority of 
the constitution, and if they are not so, it is the duty of 
the Courts to pronounce them null and void. The Legis- 
lature of this Commonwealth is not clothed with the dan- 
gerous omnipotence of the British Parliament. Each 
House of our Legislature, with the exception of its ju- 
risdiction over its own members, is restricted by a written 
constitution solely to the exercise of the ‘‘ powers neces- 
sary for a branch of the Legislature of a FREE State.”— 
The government of this State, for the purpose of secu- 
ring the liberty of the citizens from encroachment, has 
been divided into three departments, the LEGISLATIVE, 
the ExecuTive, and the JupiciaL. Each is independent 
of the other, and that independence was created in order 
that they might respectively act as checks upon each 
other. It was in an especial manner provided and intend- 
ed that the Judicial power should be preserved from en- 
croachment, and that its independence, so long as its 
ministers conducted themselves with integrity, should 
stand beyond the reach of either of the other powers of 
government. If the Judge be not independent of these 
powers, how shall he protect the citizen from unjust and 
unconstitutional violation of his rights? If the liberty of 
speech, or of the press, should be assailed—if the habeas 
corpus law should be suspended in time of peace—if the 
trial by jury should be invaded—if the citizen should be 
deprived of his liberty, or property, or if his life be threa- 
tened by either of these powers, where is the remedy, 
and who is to stay the hand of oppression? The only 
remedy is in the Courts of Justice, and upon the inde- 
pendence and integrity of the Judges must the people 
rely for the maintenance of their most sacred rights. It 
was for the safety of the people and not for the benefit of 
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the Judges that the latter were protected from legislative 
usurpation. To insure their independence it was as ne- 
cessary to provide that they “ shall receive an adequate 
compensation for their services” as to declare that the com- 
pensation, when “ fixed by law,” shall not be ‘ diminished 
during their continuance in office.” 'To apply to the new 
services imposed a portion of the compensation allowed 
for services previously performed would be “ diminish- 
ing”’ the salary, and is prohibited. To impose new labors 
without providing ‘‘ compensation” is equally, in Jetter 
and spirit within the prohibition. The imposition of new 
services, without compensation, is, in every essential feature, 
a manifest evasion of the prohibition against diminishing the 
salary. If this may be done, it would be an easy matter 
for the Legislature, for the purpose of rewarding politi- 
cal favorites, to make the duties of every obnoxious Judge 
in the State too burthensome to bear, and thus, in effect 
to alter the Judicial tenure established by the constitu- 
tion, and to reduce a co-ordinate branch of the govern- 
ment to a state of slavish dependence upon the legislative 
will. God forbid that such a power should be thought, 
for a moment, to be one of the “‘ powers NECESSARY for 
the Legislature of a FREE State.” 

Entertaining these opinions, and being anxious, as well 
to be relieved from the new burthens as to prevent the 
embarrassments to the public which might result from the 
judicial action necessary to enforce them, it was my wish to 
retire from the bench, in order that some one might be 
found, who was willing to undertake the labors. But, 
upon the desire of the Bar being expressed to me, in a 
manner so kind as to command my acquiescence, I con- 
sented to remain at my post. In doing so, however, é£ 
was well understood that the constitutional independence of 
the judicial power would be maintained. And accordingly, 
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it was thought respectful to the law-making power to 
await its convenience, and to give time to enable it to per- 
fect the legislation on the subject. The history of this leg- 
islation indicated that it was the intention of the Legisla- 
ture, in some form, to make the constitutional provision 
for “compensation.” In the meantime, the criminal juris- 
diction vested in the Mayor’s Court was not accepted by the 
Judges of the Common Pleas ; nor did they think it expedi- 
ent to take any order for the trial of the causes pending in 
the Distriet Court. The comity due from one branch of 
the government to another always induces a waiver of 
questions of this nature where there is nothing intolerable 
in the burthens imposed, or indicating danger to the con- 
stitutional independence of the judicial power, and thus 
threatening, with subversion, the structure of free gov- 
ernment and the liberties of the people. But the principle 
involved, on this occasion, was too important, and the 
amount of services required entirely too great to be 
evaded with propriety or disposed of with any regard to 
justice, under the most liberal exercise of judicial comi- 
ty. The consequence was that the Mayor’s Court and the 
District Court remained in full existence and authority ; for 
it will not be pretended by any one that the Legislature can 
abolish existing tribunals without providing others, in their 
place, to * give remedy by due course of law,” and to “ admin- 
ister justice without denial or delay.” There is no power, 
under the constitution, to reduce any portion of the Common- 
wealth to a state of outlawry and anarchy, or to deprive the 
suitors, in causes pending, of their right of * trial by jury.” 

But on the 29th day of March last, another act was 
passed in relation to the abolition of these Courts. By 
that act, it is provided that “the President of the Second 
Judicial District shall receive, for the trial and decision 
of the unfinished business of the District Court and May- 
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or’s Court, the compensation now allowed by‘law to other 
President Judges for holding special Courts. Provided 
the compensation thus allowed shall not exceed the sum 
of $400 per annum. And provided further, that the said 
compensation shall not extend beyond the term for which 
the present President Judge of said District has been ap- 
pointed.” Thus far, the enacting clause and the two 
provisos are not inconsistent with each other, or with the 
Constitution, except that there is no compensation provi- 
ded for the business hereafter to arise within the limits of 
the Criminal Jurisdiction of the Mayor’s Court, or the ac- 
cumulation of new civil business which will necessarily 
be thrown in the Common Pleas, by the abolition of the 
District Court. As the parties bringing suits in the Civil 
Courts had always their election to bring them in either 
Court, this is a labor unjustly imposed, for which, from 
the peculiar circumstances of the case, there is no reme- 
dy. But the acceptance of the jurisdiction heretofore 
belonging to the Mayor’s Court stands at the election of 
the Judges of the Common Pleas, inasmuch as no com- 
pensation is provided for it. This may be waived, if 
thought proper. Wecome now to the clause appended 
to the second and last proviso in the section. It is in 
these words : 

‘* And nothing contained in this act, or any act hereto- 
fore passed, shall be so construed as to entitle said President 
Judge to a compensation from the Treasury of the Com- 
monwealth, including his salary, of more than two thousand 
dollars per annum, for all the duties he may discharge 
from and after the passage of this act.” 

As this clause restricts the whole compensation, “ in- 
cluding the salary,” to ‘two thousand dollars per annum,’ 
it becomes necessary, in order to understand its operation, 
to enquire what is the salary allowed by the existing laws. 
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By the report of the Judiciary Committee of the House, 
presented by the present Judge Knox, on the 12th of 
March, 1847, Journal H. R. 1847, p. 335, vol. 2, it appears 
that the nomination of the present incumbent was made, 
and the “ appointment was accepted, at a time when the 
salary was $2,000 per annum, and when the intention of the 
Legislature to reduce it, could not have been known.” It was 
also established, before that Committee, that the agree- 
ment to accept the office, the public announcement in open 
Court of his resignation of the Presidency of the 8th District, 
which he then held, and the journey from his residence as far 
as Harrisburg, on his way to the District where his new la- 
bors were to commence, were all entered into and performed, 
upon the consideration that the salary was two thousand dol- 
lars, and ‘‘ without notice of any intention to reduce it.”— 
The passage of a general law for the reduction of salaries, 
on the day of his confirmation and induction into office, 
cannot, without an express declaration of such intention, 
have a retrospective operation upon inchoate rights sub- 
sisting before its passage. It is upon this principle that 
a statate never operates, upon causes pending, unless such 
intention be clearly expressed. It also appears by the re- 
port of the committee, that a Judge commissioned on the 
14th January, 1843, would go out of office on the 13th of 
January, 1853, so that the whole of the first day of the pe- 
riod must be counted as forming a portion of his Judicial 
term, and he must be deemed to have been in office from 
the earliest moment of that day. This rule of construction 
is required by public convenience, although it operates 
against him, in actually abbreviating the duration of his offi- 
cial term. It would be strange, then, if it should not op- 
erate also in his favor, when the same public convenience 
requires that the fraction of a day should be disregarded. 
And it would be remarkably singular if the law would de- 
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part from its established rule of convenience, and would 
take notice of the fractions of a day, not for the purpose 
of justice, but, in order to accomplish an act of gross injus- 
tice, and to perpetrate a degrading violation of the public 
faith. The Judiciary Committee UNANIMOUSLY reported 
that the President of this district was ‘“* LEGALLY and 
EquiTABLY entitled to receive $2,000 per annum, during 
the continuance of his present commission.” Mr. Mere- 
dith, the present distinguished head of the Treasury De- 
partment of the U. States, and one of the soundest lawyers 
in the country, in an able opinion on file in the Auditor 
General’s office, concurs in the conclusions of the Judi- 
ciary Committee and enforces them by additional argu- 
ments. Other gentlemen of the highest legal talents, 
including almost the entire Bar of this county, have em- 
braced the same view of the case. And the Auditor Gen- 
eral and State Treasurer, composing the proper accounting 
officers of the State, on the 29th December, 1848, after hear- 
ing the facts of the case, and after receiving the opinion 
of the Hon. James Cooper, then Attorney General of the 
Commonwealth, that “it was a clear case that the sum 
to be allowed was $2,000 per annum,” solemnly adjudi- 
cated accordingly, and “ settled and entered” the amount 
due on the books of the Auditor General. From this de- 
cision of the proper accounting department there has been no 
appeal ; so that it has become absolutely conclusive, and is 
no longer open to dispute or litigation. The salary being 
thus established to be two thousand dollars already, the 
clause in the 2d proviso, which declares that the compen- 
sation awarded in the purview of the act, “ including the 
salary,” shall not exceed ‘2,000 dollars per annum,” is 
a clause in total repugnancy to all the previous provisions 
for compensation. If the last clause of the second provi- 
so is permitted to have any effect whatever, it entirely 
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defeats all the previous enactments in the purview of the 
act providing for compensation. There was atime when 
it was held that there was a distinction between a “ pro- 
viso” and a “ saving clause,” and that in case of repugnan- 
cy to the purview of the statute, the saving clause was 
held to be void, but a proviso, under like circumstances, 
was thought to be valid and the whole body of the statute 
to be repealed. Fitzg. Rep. 195. But, in latter times, it 
has been remarked that there was no reason for any such 
distinction, that legislative bodies should not be charged 
with the folly of repealing a statute in the same breath 
that enacted it, and that a proviso, repugnant to the pur- 
view of the statute, stands in like reason with a saving 
clause, and should, in like manner, be held to be void. 1 
Kent’s Com. 462—3, Dwarris on statutes, 660. And the 
proper business of a proviso is now held to be not to repeal 
the purview of the statute, but to ‘‘ except something from it, 
or to qualify or restrain its generality, or to exclude some 
possible ground of misinterpretation of its extent.” 15 Pe- 
ter’s U. S. Rep. 445. As the last clause of the second 
proviso does not perform any of the legitimate offices of 
a proviso, but operates, if at all, to repeal entirely all the pre- 
vious enactments in the section relative to the compensation, it 
follows that it is entirely void, and the statute must be con- 
strued as if it contained no such clause. This construction 
is not only fortified, but strongly demanded by public 
convenience. Without adopting this construction, the 
whole statute would remain totally inoperative for want of 
the constitutional provision for compensation. Upon this 
construction alone, can the main object of the legislature be 
accomplished ; and, without it, the entire purposes of that body 
must be defeated. The Common Pleas would not be bound to 
perform the services required, without some provision for com- 
pensation, and in that case the District Court and Mayor's 
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Court must remain in existence as before. But there is still 
another objection to this clause. It is not an exercise of 
the legislative function ; it enacts nothing—it is merely an 
assumption of judicial power, and declares, not only how 
the present act, but how all former acts of Assembly, on the 
subject, shall be ‘“‘ construed.” And it undertakes to do 
this, in a matter effecting the rights of a citizen under ex- 
isting laws, without trial, without hearing him, and con- 
trary to the solemn adjudication in his favor already made 
in the due course of law. Such a power is essentially 
judicial, and can be exercised, if at all, by the Courts 
alone. The clause in question is therefore utterly void, 
and the act must be construed without reference to it.— 
The construction is that the per diem compensation al- 
lowed for disposing of the unfinished business of the two 
Courts named in the act is given, in addition to and with- 
out diminishing the salary now allowed by law. Upon this 
construction, the Court will now proceed to act, and upon 
this condition alone, the following orders are made for 
disposing of the unfinished business of the two Courts. 

For the despatch of business required by the increased 
amount of civil pleas and causes in the Court of Common 
Pleas produced by the abolition of the District Court for 
the city and county of Lancaster, 

It is ordered, that hereafter there be an adjourned 
Court for jury trials of one week immediately succeeding 
each regular term of the Court of Common Pleas, except 
April term, and that there be an adjourned Court of one 
week for jury trials, beginning on the first Monday of 
June in each year. 

It is ordered that the adjournd sittings for arguments 
be continued two weeks, instead of one week, under the 
restriction specified in the existing rule. 

April 9, 1849. 
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Supreme Court of Ohio, December 17th, 1848. 


James Galloway et al. vy. Lessee of Jacob Brown. Error. 
Greene. Bircuarp, C.J. Held, 

1. That where a patent contains a call for a corner and 
line not established at the time of the survey, it is not a 
controlling call and will not govern course and distance. 

2. That the call for the corner and line of A., ina pa- 
tent, is to be taken as the call for a corner and line of A. 
as established at the time of the survey, and not as they 
might thereafter be established by A. in surveying his en- 
try. Judgment reversed. 

Christopher C. Cockerell vy. The Cincinnati Mutual Insu- 
rance Co. Error. Hamilton. Reap, J., Held, 

1. That a policy of insurance must be in writing. 

2. That a verbal waiver of forfeiture is not valid. 

3. That a verbal agreement that a policy which has 
been forfeited by a transfer of the interest of the assured 
by judicial sale, that on repurchase by the assured, the 
policy should re-attach and continue during the unexpired 
term, must, whether regarded as a waiver of a forfeiture, 
or a verbal policy, or an agreement to continue the old 
policy, to have any binding obligation, be in writing. 

Judgment affirmed. 

Haywood y. Foster. Error. Ashtabula. BircHarp, 
J. C., Held, 

1. That a witness in narrating a conversation held be- 
tween himself and another cannot be permitted to testify 
what he meant by the questions propounded by himself, 
but that his meaning must be gathered from the import of 
the question without the aid of a subsequent explanation 
of his own meaning. 
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2. That in an action of slander, on a plea of the general 
issue, the defendant may give in evidence in mitigation of 
damages any circumstances tending to show that he spoke 
the words under a mistaken construction placed upon 
conduct which was, in fact, no justification. 

Judgment reversed. 

Monpay, December 20, 1847. 

Curran Milikin et al. vy. Lessee of Lyne Starling, Jr.— 
Error. Fayette. J. Avery, Held, 

1. That a patent for land from the United States will 
not be declared void, merely because the evidence to au- 
thorize its enumeration is deemed insufficient. 

2. That a deed under a sale for taxes made in 1827, 
and before the date of the patent, cannot be given in evi- 
dence afterwards to defeat the patent. 

Judgment reversed. 

Henrietta Frische v. Lessee of Barnard Kramer. Error. 
Hamilton. Hitrcucock, J., Held, 

1. That a purchaser at Sheriff’s sale under an order 
for the sale of mortgaged premises is invested with all 
the interests of the mortgagee in the land, and so far as 
the lands are concerned, is subrogated to the rights of the 
mortgagee. 

2. That as between the mortgagor and mortgagee, and 
those claiming under them, after condition broken, the 
estate becomes absolute in the mortgagee, subject, howe- 
ver, to be redeemed at any time before foreclosure. 

3. That a purchase from the mortgagor, whose pur- 
chase was made subsequent to the date of the mortgage, 
cannot maintain ejectment against the purchaser at Sher- 
iff’s sale, although such subsequent purchaser was not a 
party to the proceedings in chancery. 

4. That in such case, the purchaser may maintain a bill 
to redeem. 

Judgment reversed. 

VoL. viit.—No. 27. 
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Wm. Johnson, vy. Benj. Bentley et al. Assumpsit. Wayne. 
Reap, J., Held, 

1. That the 23d section of the act of 1824, to regulate 
judicial proceedings where banks and bankers are par- 
ties, only suspended the rights of action upon the notes 
and bills of unauthorized banking associations, conferred 
by the act of 1816, prohibiting the issue and circulation of 
such paper, and that by the repeal of said 23d section, by 
the act of 1840, the right to sue upon such paper was re- 
stored. 

2. That the question of the forfeiture of a charter will 
not be inquired into collaterally. 


Henderson W. Horton vy. James Horner. Bill of Review. 
Lucas. Brrecnarp, C. J., Held, 

That a contract made in the State of New York for the 
payment of money there, the maker residing there at the 
time of its execution, is controlled by the law of that State. 

Bill dismissed. 

WepDNESDAY, December 22, 1847. 


Portsmouth Insurance Co. y. Brazee, Kauffman & Co.— 
Error. Scioto. Avery, J., Held, 


1. That abandonment is not always necessary in cases 
of total loss. 

2. That upon such loss, the sum insured in a valued 
policy, is the measure of damages, and is not to be re- 
duced on account of any expenses required in the man- 
agement or sale of the damaged property. 

Judgment affirmed. 

Steam Boat Champion vy. Frederick Jantzer. Error.— 
Hamilton. Hitcucock, J., Held, 

That under the act ‘“ providing for the collection of 
claims against steam boats and other water crafts, and au- 
thorizing proceedings against the same by name,” an ac- 
tion of assault and battery cannot be maintained against 
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the water craft for trespass committed by one of its offi- 
cers while the craft is beyond the territorial jurisdiction 
of this State. 

Judgment reversed. 


SUPERIOR COURT.—NEW YORK. 


Before Oakley, Ch. J., and Sandford, J. 


MAGUIRE v. GALLAGHAN. 


A judgment is a contract, and therefore section 46 of the Code gives Justices 
Courts jurisdiction to try an activn on a judgment. 

Section 64 of the Code does not apply to an action on a judgment rendered 
by a Justice of the Peace, before the Code went into effect. 

An Assistant Justices’ Court is within the meaning of the term Justices’ 
Court, as used in the Code. 


By the Court, Sanprorp, J... This is an appeal from 
an Assistant Justice’s Court of the city of N. Y., and arises 
under the following state of facts. The plaintiff in Nov. 
1846 obtained a judgment against the defendant in an As- 
sistant Justices’ Court. In October, 1848, the plaintiff 
sued the defendant in an Assistant Justices’ Court on said 
judgment. The defendant demurred, Ist. That the Court 
had no jurisdiction of an action ona judgment. 2nd. That 
no action could be maintained on a judgment of an Assis- 
tant Justice’s Court. 3d. That no action could be brought 
on a judgment rendered in a Justice’s Court within two 
years after the rendition of the judgment, except in the 
cases mentioned in sec. 64 of the Code, of which this case 
was not one. 

The Justice overruled these grounds of demurrer, and 
the plaintiff had judgment. 

















516 SUPREME COURT—NEW YORK. 


The grounds of appeal are the same as the causes of 
demurrer, but we think them untenable. 

Sections 46 to 57 of the Code relate to the jurisdiction 
of Justice’s Courts, and the first sub-division of sec. 46 
gives jurisdiction in “an action arising on contract for 
the recovery of money only.” Now a judgment is a con- 
tract, and a contract too of the highest nature. It is so 
described by Blackstone, and his definition is acknowl- 
edged and confirmed ina series of cases ; we hold, there- 
fore, that this judgment of Nov. 1846, was a contract 
within the meaning of the Code, and that the Court, 
therefore, had jurisdiction of the subject of the action.— 
The judgment being a judgment of an Assistant Justice’s 
Court, in our opinion, makes no difference, for we hold 
that by the terms ‘“‘ Justice’s Court,” used in the Code is 
meant and included ‘ Assistant Justice’s Court.” This 
disposes of the first and second grounds of demurrer, and 
as to the third ground we think that sec. 64 does not ap- 
ply to the case. The judgment the cause of action was 
rendered before the Code went into effect, and the plain- 
tiff had an existing right of action thereon at the time the 
Code went into effect, and that right is not taken away 
by the Code, but expressly retained by sec. 388 ; the plain- 
tiff, therefore, had a perfect right to bring this action 
without waiting until the expiration of two years, or the 
happening of any of the causes of exception mentioned 
in sec. 64. We therefore dismiss the appeal. 

Judgment affirmed.—Code Reporter. 
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Supreme Court of Vermont. 


MARCH TERM 1847—19 VERM. REP. 379. 


ENOCH WETHERBEE v. ADOLPHUS ELLISON. 


1. The manure of animals, made upon a farm, whether spread about the 
barn yard, or lying in piles at the stable windows, or lying in the stables, where 
it has been suffered to accumulate, will pass by a deed of the freehold, as ap- 


purtenant to it. 
2. And the tenant will have no right to remove the manure, notwithstanding 


he owned the crops from which it was made, if it appear that the crops were 
the product of the farm; in such case the rules of good husbandry require, 
that the manure should be expended upon the farm. 

3. And where the defendant, who was in the occupancy of the farm, as ten- 
ant, at the time of the conveyance of the farm by the owner of the fee to the 
plaintiff, subsequent to that conveyance removed from the farm the manure 
which he had before suffered to accumulate in the stable, it was held, that 
even upon the supposition, that, as between the defendant and the grantor of 
the plaintiff, the defendant had the right to remove the manure, yet, in the 
absence of any notice, either actual or constructive, to the plaintiff, of this right, 
the defendant’s intention to remove it, at the time he piled it in the stable, 
could not affe& the plaintiff’s right to it, unless that intention was manifested 
by some act, sufficient to put the plaintiff upon inquiry at the time of his pur- 
chase. 


Trespass for taking thirty loads of manure. Plea, the 
general issue, and trial by jury, November Term, 1844— 
HEBARD, J., presiding. 

On trial the plaintiff gave in evidence a deed to himself 
of the farm from which the manure was taken, dated 
February 6, 1844, and also gave evidence tending to prove 
that, at the time the deed was executed, there was upon 
the farm, in a stable, which had been used for a hog pen, 
a quantity of manure, which the defendant subsequently 
took from the farm. 

The defendant gave evidence tending to prove, that he 
had formerly owned the farm, and that he occupied it 
during the year 1843, and that the manure in question 
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was made by his cattle and hogs, from crops raised by him 
on the farm during that year, and that.he piled up the 
manure in the stables where the cattle stood, and took 
it from the stables and carried it off the farm, without 
throwing or placing it, in any manner, upon the plaintiff’s 
land. 

The plaintiff requested the Court to charge the jury, 
that, if the defendant took the manure from the farm af- 
ter the plaintiff purchased it, even if the manure had not 
been removed from the stables until it was loaded to be 
taken away, the plaintiff was entitied to recover the value 
of the manure so taken. But the Court instructed the 
jury, that, if the defendant kept the manure in the stables, 
intending to remove it from the farm, and did remove it 
without throwing it upon the plaintiff's land, the plaintiff 
could not recover. 

Verdict for defendant. Exceptions by plaintiff. 

S. Fullam, for plaintiff. 

The plaintiff insists, that manure in a stable and hog 
pen passes by the deed with the land upon Which it is 
situated, as well as manure made on the land, after the 
execution of the deed, from the crops previously raised 
thereon. Stone v. Proctor, 2 D. Ch. 108. Ripley v. Paige, 
12 Vt. 353. The question as to the defendant’s intention 
to remove the manure has nothing to do with the case. 

O. P. Chandler, for defendant. 

There is no pretence that the manure was not the prop- 
erty of the defendant, unless it had become part of the 
realty by being thrown upon the stable floor in the man- 
ner detailed. We insist, that this comes within no prin- 
ciple ever recognized in law; and that manure no more 
becomes a part of the realty, in such case, than would 
grain, or potatoes, if thrown into a corner of the stable, 
for the purpose of being afterwards removed. Stone v. 
Proctor, 2 D. Ch. 108. 
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The opinion of the Court was delivered by 

KeELLoae, J. The principle may be regarded as well 
settled in this State, that the manure of animals, spread 
about the barn yard, or laying in piles at the stable win- 
dows, is so attached to the land, that it passes, by a deed 
of the real estate, to the grantee. It was so held by this 
Court in the case of Stone vy. Proctor, 2 D. Ch. 108; and 
this would seem to be decisive of the present case, unless 
the situation of the manure, at the time of the conveyance 
of the freehold to the plaintiff, was such as to materially 
vary it from the case of Stone v. Proctor. Now we can- 
not perceive any substantial difference, as it respects the 
rights of the owner of the freehold to the manure, wheth- 
er the same is in the yard, or at the stable windows, or in 
the stable, where the same has been suffered to accumu- 
late. The same would, in either case, pass by a deed of 
the freehold, as appurtenant to it. 

But it is urged, that the manure in question was made 
from hay which belonged to the defendant, and that there- 
fore he had the right to remove it. This, we apprehend 
does not, under the cireumstanees of the case, give the 
defendant the right he claims of removing the manure.— 
It appears, that the defendant occupied the farm the year 
preceding the removal of the manure, as a tenant; and, 
as we understand from the bill of exceptions, the manure 
was made from the crops raised upon the farm; which 
the rules of good husbandry required should be used and 
expended upon and about the farm. Under such cireum- 
stances, in the absence of any agreement authorizing it, 
he would not have a right to remove the manure from the 
farm. 

The Court below seem to have attached importance to 
the fact of the defendant’s intention, by keeping the ma- 
nure in the stables, to remove it, and to have so instructed 
the jury. This, we think, unqualified and unexplained, 
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was clearly erroneous. Even upon the supposition, that, 
as between the defendant and the grantor of the plaintiff, 
the defendant had the right to remove the manure, yet in 
the absence of any notice, either actual or constructive, to 
the plaintiff, of this right, the defendant’s intention to re- 
move it could not affect the plaintiff’s right to the manure 
unless that intention was manifested by some act, sufficient 
to put the plaintiff upon inquiry, at the time of his pur- 
chase. 

Upon the whole, we are of opinion that the instructions 
to the jury were wrong ; and consequently the judgment 
of the County Court must be reversed. 


Supreme Court of Penn’a.--Eastern District--Phil’a. 


Reported for the American Law Journal by R. C. M’Murtrie, Esq. 
ABSTRACTS OF DECISIONS. 


Marcu 12, 1849. 

A statement of a debt in the schedule of an insolvent, is not such an 
acknowledgment as will take the case out of the statute of limitations. 
Christy v. Flemington. 

Marcu 14. 

The Orphans’ Court in settling a distribution account, have no jurisdic- 
tion over a claim by the administrator in his own right on the distributees. 


Carter’s Appeal. 
Marcu 17. 


A consignment coupled with an order to transmit the nett proceeds of 
s shipment to A., a creditor of the consignor, is an appropriation of the pro- 
ceeds. And when the consignee deducted his general balance, and in- 
vested the balances arising from the shipment due on former account in a 
return cargo, A. is entitled to the whole of the proceeds of such cargo, 
mot exceeding the amount which had been appropriated to him. Ash- 
mead v. Borie. 
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Marcu 19. 

Where a partnership received goods on consignment, and one of the 
firm, alleging that he had instructions to retain the proceeds to secure the 
claim of a third person, and without the knowledge of his partner, paid 
over the proceeds in satisfaetion of that claim under a promise of indem- 
nity to himself, after which he was compelled to pay the value of the 
goods to the rightful owner, the other partner not being liable to contri- 
bute to the loss is a competent witness for his co-partner in an action on 
the indemnity. Thomas v. Brady. 

Proceeds of goods applied in payment of a debt under a mistaken belief 
that they had been assigned to secure that debt, or that the party paying 
was indemnified, may be recovered back. 

A letter offering a compromise and stating that the party was willing to 
loose a certain sum to settle the case, but omitting to state that the writer 
was indemnified against that loss is not evidence against him in an action 
brought by him on the promise of indemnity, the existence of which 
had been denied by defendant before the letter was written. Ib. 

A. having received goods from B. for the purpose of protecting them 
from the creditors of B., was about paying over the proceeds to the right- 
ful owner, but on receiving a promise of indemnity from C. applied them 
toa debt due by B.to C. In an action on the contract of indemnity, C. 
cannot avoid his promise on account of the fraud in the original transac 
tion. Ib. 

Marcu 26. 

Where one of two assignees filed a separate account charging himself 
with the proceeds of the whole estate, resulting in a balance due himself, 
which was confirmed, the surviving assignee cannot be compelled to ac- 
count for any matters included in such statement, though it appears he 
joined in a conveyance, the proceeds of which entered into such account. 
For trustees are not liable for the acts and omissions of their co-trustees 
unless there be fraud or negligence, and then only where the estate of 
the defaulting trustee is insolvent, and the account filed and confirmed is 
conclusive in favor of the assignee filingit. Stell’s Appeal—In re Gray's 
Estate. 

A judgment before a Justice of the Peace in another State is not with- 
in the act of Congress directing the mode of authentication of the records 
and judicial proceedings of the Courts of the several States, and if it were 
a copy of the proceedings, not certified to be attested according to the 
form used in such State, is not evidence. Snyder v. Wise. 

To effect a conversion by a conveyance with power to sell, the exercise 
of the power must be directed and not discretionary. Hence, where a 
conveyance was made to trustees to pay an annuity out of the rents and 
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profits, or to sell, and if sold in the life time of the annuitant to place the 
proceeds at interest and out of that to pay the annuity, and at decease of 
the annuitant the principal and any surplus interest arising from the 
sale of the premises if not sold before, to be divided among the grantees 
—does not work a conversion of the estate of the grantees into personalty 
Bleightv. The Manufacturers’ § Mechanics’ Bank. 

Marcnt 28. 

A bill for the discovery of assetts, d&c., lies against a corporation under 
the act of 1836. But sucha bill can only be filed by a sequestrator ap- 
pointed under the provisions of that act. Bevans v. The Dingman’s 
Choice Turnpike. 

APRIL 2. 

The Legislature is not bound to require a turnpike co. to make compen- 
sation for lands taken for the use of the road. Hallowell v. Doylestown 
Road. 

In partition under the act of 1832, the inquest may divide the land inte 
more purparts than there are heirs, and such of the purparts as are not 
accepted may be sold. Darragh’s Appeal 

The husband cannot recover the wife’s lands against her consent where 
they are living separate by reason of his ill treatment, for which proceed- 
ings for divorce are pending. Rorer v. D. Brien. 

The existence of a delusion in the testator’s mind is merely evidence of 
insanity—but not conclusive that the testator was not competent to make 
awill. O'Neil v. Evans. 

Bequest to the children or legal heirs of my brother D. A grand child 
of D. whose parent died before testator is entitled toa share. Sorver v. 
Berndt. 

APRIL 2. 

Plaintiff in an execution having refused to comply with his purchase of 
real estate, is liable for a loss on a resale and cannot set up the defective 
description inthe levy. Spang v. Schneider. 

Defendant appealed from an award and the plaintiff obtained a verdict 
for a less sum than the award: he is entitled to full costs. Remely v. 
Kuntz. 

Where a report of viewers is set aside for informality the case is not 
within a rule of Court which provides that when proceedings for a road 
have failed, another arplication for such road shal! not be acted on for one 
year from the sessions at which such road was finally rejected. Towar- 
rencin Road. 

APRIL 3. 

A voluntary judgment confessed by one not indebted, but with a design 

to defeat a supposed liability which did not exist, is rendered fraudulent 
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as to subsequent creditors by reviving it by sci: fa: and issuing an exe- 
cution thereon. Serfoss v. Fisher. 

An assignment of a wife’s chose (pending proceedings for divorce) be- 
ing voluntary, and for the mere purpose of barring her survivorship, made 
by a hushand who has deserted his wife, does not divest her title—and 
payment to the assignee under an indemnity does not discharge the ob- 
ligation. Krupp v. Scholl. 

An accepted order for the delivery of goods requires a consideration to 
make it binding on the drawee before a delivery pursuant to the order 
without notice. 

And in all actions for goods sold such an order having been pleaded as 
a set off by the payee, the drawer is a competent witness to prove it was 
given without consideration. Davis v. McGrath. 

The delivery of rags to a manufacturer to be made into paper to be re- 
turned—does not vest a title to the paper in him—although the rags were 
charged at a certain price, and the paper was to be paid for at another 
price, it being found this was not an exchange of ragsfor paper. King v. 
Humphreys. 

APRIL 7. 

Where there is a special contract by the plaintiff to do certain work for 
which defendant is to furnish the materials and pay the agreed price, it is 
not necessary in an action to recover the value of a partial performance to 
prove that defendant had notice that materials were not furnished to com- 
plete the work. 

A withdrawn declaration and a bill of particulars delivered under it 
ought not to be taken out by the jury, but the judgment will not be re- 
versed if the declaration is in substance the same as the one on which the 
cause is tried, and the bill is but a statement of the claim of which evi- 
dence was given on the trial. Hall v. Rupley. 

An act of Assembly divecting the County Com’rs. to determine the 
exact site of a new county town, and to erect the public buildings there if 
a majority of the voters of the county shall vote in favor of the change, is 
constitutional. Comth. er. rel. Lyons v. Painter. 

APRIL 9. 

The omission from the body of a mechanic’s claim of the initial letter 
of the middle name of the owner is immaterial. Knabb’s Appeal. 

In a joint claim it is unnecessary to set out whether the parties filing 
it claim as partners. Jb. 


If it does not appear that there was a contractor other than the owner 
the name of the contractor need not be set out in the claim. Jb. 

A claim against a house and lot in the A township B county, belonging 
to J. M. H., adjoining lands of B., is sufficiently descriptive of the locali- 
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ty—it not appearing that J. M. H. had other lands in the same town- 
ship. 1b. 

A bill of particulars annexed to the claim and referred to therein is a 
part of it—and if the dates and items are there specified it is sufficient. 1. 

If there is but one date in the bill the materials are presumed to have 
been furnished on that day unless the contrary appears. Ib. 

A claim setting forth in one bill the items of materials furnished and 
work done under their respective dates is sufficient. Jb. 

A lien creditor may object to the form of a mechanic's claim filed against 
the estate of his debtor. /b. 

The sale and conveyance of a house and lot by the first builder does 
not pass the right of reimbursment for so much of the party wall erected 
by him as is used by the second builder, and a payment to the grantee is 
nopayment. Gilbert v. Drew. 

In assumpsit by a justice for fees, the statute of limitations is a good 
plea. Harris v. Christian. 

APRIL 13. 

The cancellation of a second will which had revoked a former will by 
implication leaves the former will in full foree—if it be retained by the 
testator until his death uncancelled—and this effect of such cancellation 
cannot be rebutted by evidence of conveyances of part of the property 
mentioned in the former will, nor by evidence of a reconciliation having 
been effected between testator and certain members of his family disin- 
herited by the former will—nor by evidence that one of the trustees there 
named had died before the cancellation—nor by proof of testator’s sub- 
sequent declarations inconsistent with an intent to revive the former will. 
Floritram v. Bradford. 

Nor is it material that testator made a third will inconsistent with the 
former wills, but which did not contain apt words to pass real estate—nor 
are declarations by a devisee under both wills that testator intended to 
pass real estate evidence to rebut the presumption of an intent to revive 
the former will. /b. 

Testator died in 1838, leaving a will dated in 1821, with an unsigned 
addition: a will dated in 1824, which had been cancelled at an uncertain 
time, and which was inconsistent with the will of 182]: a will dated in 
1835, which did not purport to pass real estate. Held, that the will of 
1821, so far as it passed real estate then held by testator, was revived by 
the cancellation of the will of 1824. Jb. 


APRIL 14. 
Where the Sheriff sold fixtures under a fi: fa: with the verbal con- 
sent of the owner of the land, and the purchaser paid the price and took 
possession, his title is good against a subsequent vendee of the land before 
actual severance. Mitchell v. Freedley. 
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Where it appeared that the consent was given under an agreement 
that the execution creditor would buy in the property and permit the de- 
fendant to redeem, and the fact that the creditor had limited his agent 
as to the price was not communicated until the sale—when the agent 
bought for himself—the defendants, not objecting to the sale at the time, 
and not applying to the Court, but treating with the purchaser as to the 
terms of redemption—cannot subsequently object, nor can their vendee, 
having notice, set up that the consent was avoided. Tb. 

Defendant quitting possession pending an ejectment is not liable for 


profits after that time. Jb. 
Apri 16. 


Guardian held liable for an investment in stock of a Navigation Co. 
when in good credit and paying large dividends for a long time subse- 
quent; where it was common for other trustees to invest in such stock 
and for others to use it as a permanent and safe investment, and where 
the guardian had invested his own funds in the same manner, and though 
the stock continued to pay large dividends, and be in good credit for some 
years after the investment, an elder of the wards who received the stock 
on attaining their majority had realised a large profit on the investment 
of their share of the fund. Worrali’s Appeal. 

APRIL 17. 

The patentee of a lock assigned his right and received as a considera- 
tion certain bonds of his assignee. At the same time he gave them a cov- 
enant that he had a right to the letters patent, and that if any person 
should establish a right to the invention the bonds should be void and that 
no recovery should be had on the bonds until the suit that might be then 
depending should be determined in his favor by the decree of a lawful 
court. In a suit on the bonds the obligors cannot set up the invalidity of 
the patent asa defence. Ball v. Murry. 


New Publications. 


Pusuic Laws or tHe Unitreo States or America. Passed at the 
first Session of the Thirtieth Congress, 1847-1848. Carefully collated 
with the Originals at Washington. Edited by George Minot, Coun- 
seller at Law. To be continued annually. Boston: Charles C. Lit- 


tle & James Brown. 1848. 


We have received and looked through this pamphlet with much satis- 
faction. Whatever encomiums have been bestowed upon the former 
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volumes may be fully given to this. The order of arrangement is the 
same; the size of the page and the type is the same, and the whole exe- 
cution of the work, typographical and editorial, is similar. There are 
several reasons why the edition to which this is the third Annual Supple- 
ment, is superior to all other editions of the United States Statutes. 

it has the sanction of Congress, and is issued under their auspices. It 
is to be the edition supplied to the officers of the government. 

It contains all the laws and yet is put at a less price than those editions 
which contain only a portion of them. 

The purchaser will be sure that he can find every law which he may 
have occasion to refer to. 

It is enriched with copious notes of the decisions of the Courts of the 
United States on the several statutes, and with references to other statutes. 

It is the only edition in which the Jaws are chaptered as is directed by 
the joint resolution of Congress of March 3, 1845, except the Session 
Acts, which are too expensive to be within the reach of but very few 
persons. 

It can be relied upon for accuracy. It is printed with great care, from 
authorized editions of the laws, and then is subjected to a careful re- 
vision by the records at the seat of government. 

The superiority of the paper on which it is printed, and of its typo- 
graphical execution, over all other editions. 

It contains the entire series of General and Private Laws and Resolves, 
obsolete or in force, chronologically arranged; all Treaties with foreign 
nations or Indian tribes, in the same arrangement; the Articles of Con- 
federation and the Constitution ; references, in proper places, to the de- 
cisions of all the Federal Courts applicable to any law, resolve, or treaty ; 
and references, also, in proper places, to other laws, resolves, or treaties, 
upon the same subjects with those in the text. The whole succession of 
laws is most conveniently distributed into statutes and chapters, with a 
running title at the head of each page, expressing the session of Con- 
gress and the date and chapter of each law or resolve which is contained 


on the page, withe full alphabetical verbal general Index of matters, and 
a separate Index to each volume. Any of our brethren who will take 
the pains to compare the bad paper, the bad type, the shorn margin and 
the gencral bad execution of the annual Pamphlets, (see acts of session 
of 1847-8 as an example,) put forth by the Government printers, will 
not fail to thank heartily our friends, Messrs. Little & Brown, for their 
readable and useful substitute for the dingy “ official.” 
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A Treatise on THE Law or Executors anp ADMINISTRATORS. By 
Edward Vaughan Williams, (now one of the Judges of Her Majesty's 
Common Pleas. 3d American, from the 4th London edition. ith 
notes and references to American authorities. 2 volumes. Philadel- 
phia: R. H. Small, Law Bookseller. 1849. 


This edition was published in Philadelphia during the month of March, 
of the present year, from the last English edition, received in sheets by 
the American publisher before it appeared to the English profession. It 
contains nearly 300 more pages of original matter than the 2d American 
edition, together with an extensive reference to, and commentary on the 
latest English cases. 

In this edition the former notes of Mr. Troubat appear to be preserved 
unaltered, to which have been added the latest American cases that illus- 
trate the doctrine of the text, prepared with care by a gentleman of the 
Philadelphia Bar. The two volumes contain nearly two thousand pages. 

We have not had leisure to examine all the new matter contained in 
this edition. But, from what has been said, it will be perceived that the 
Philadelphia publisher deserves the encouragement of the profession for 
his enterprize and attention to their wants, in furnishing so promptly, and 
with valuable additions, a re-print of the latest English edition of a work 
of acknowledged value. 


Morns on Replevin.—P. Pemberton Morris, a gentleman of the Phila- 
delphia Bar, has furnished the profession with “ A practical treatise on 
the law of Replevin inthe United States, with an appendix of forms and 
a digest of statutes.’’ The law of Replevin has been so greatly improved 
in the United States, and rests so extensively upon usage and decisions, 
scattered through the Reports, that this treatise will, without doubt, be 
wellreceived. It places within reach of the student and the practitioner 
‘information which cannot elsewhere be obtained, but at the expense of 
much time and labor.” The work appears to be executed with care and 
ability by the editor, and the publishers, James Kay jr. & Brother, have 
done all that was necessary to present it to the public in an acceptable 


style. 
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JUDICIAL DISTRICTS IN PENNSYLVANIA. 


The following changes have been made in the Judicial Districts of 
Pennsylvania at the last session of the Legislature. 

The Second District, composed of Lancaster county. The District 
Court and the Mayor’s Court of Lancaster have been abolished, and the 
whole duties and jurisdictions of those Courts transferred to the Common 


Pleas. 

The Eighteenth District, now comprises Venango, Clarion. Jefferson, 
Elk and Forest counties. 

Thirteenth—Bradford, Tioga, Potter and M’ Kean. 

Eleventh—Luzerne, Susquehanna and Wyoming. 

Sixth—Erie, Crawford and Warren. 

T wenty-first—Schuylkill. 

T wenty-second— Wayne, Pike, Monroe and Carbon. 

Third—Northampton and Lehigh. 

Twenty-Third—Berks. 

T wenty-fourth—Huntingdon, Blair and Cambria. 

The following appointments of President Judges have been made by 
the Governor and confirmed by the Senate : 

Freperick Warts, of Carlisle, President of the 9th District, com- 
posed of the counties of Cumberland, Perry and Juniata. 

Wu. Jessurp—11th District,—composed of the counties of Luzerne, 
Susquehanna and Wyoming. 

Horace Wituiston—13th District—Bradford, Tioga, Potter and 
M’Kean. 

Daniet Durkee—19th District— York and Adams. 

NatHanier B. Erprep—22nd District—Monroe, Pike, Wayne and 


Carbon. 
Davin F. Gorpon—23rd District— Berks. 
Greoree TayLor—24th District—Huntingdon, Blair and Cambria. 


Joun J. Pearson, of Mercer county, President of the 12th Dis. com- 
posed of the counties of Dauphin and Lebanon. In selecting a President 
for the District in which the seat of Government is located, the Governor 
has been peculiarly fortunate. As a gentleman and a jurist, Mr. Pear- 
son is not surpassed by any man on the Bench. We make this remark 
without intending to detract from any of the gentlemen named in the 
foregoing list, most of whom are known to be able and eminent. 


Tae History and Law of the writ of Habeas Corpus, with an essay 
on the Law of Grand Juries. By E. Ingersoll, of the Philadelphia Bar. 
Philadelphia. 1849. 


This is a valuable work of 67 large octavo pages. It is neatly printed 
on paper of an excellent quality, and, from the examination made of its 
contents, we presume will be useful to all i ntelligent citizens in and out 
of the legal profession. 











